IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THOVAS HENRY, et al. : CViIL ACTI ON
V. :

DELAVWARE RI VER JO NT :

TOLL BRI DGE COM SSI ON, et al. : NO. 00-6415

MEMORANDUM AND ORDER

McLAUGHLI N, J. August 24, 2001

Before the Court is the notion of defendants Del aware
Ri ver Joint Toll Bridge Conm ssion (“Bridge Conm ssion”) and
Harry Parkin to disqualify Charles A Ercole, Esqg. and the | aw
firmof Klehr, Harrison, Harvey, Branzberg & Ellers, LLC (“KlIehr
Harrison”), as counsel for plaintiffs Thomas Henry and Margar et
Henry. Because the Court finds that conflicts of interest are
present that require disqualification of plaintiffs’ counsel, it

will grant the notion.

Backagr ound

The plaintiffs in this case are Thomas Henry, a retired
former enpl oyee of the Bridge Conm ssion, and his dependent
not her, Margaret Henry.! The defendants are the Bridge
Conmmi ssion, a public body created by the Comonweal t h of

Pennsyl vania and the State of New Jersey to operate and naintain

1. Unless otherwise stated, all facts are taken fromthe
plaintiffs’ response to the defendants’ notion to disqualify
plaintiffs counsel



certain bridges over the Del aware River, and the Executive
Director of the Bridge Conm ssion, Harry ParKkin.

Since Thomas Henry’'s retirenment fromthe Bridge
Commi ssion in 1993, Margaret Henry has received health insurance
benefits as a dependent parent eligible for coverage under the
Commi ssion’s health insurance plan. On April 24, 2000, the
def endants renoved all parents fromthe definition of dependents
eligible for coverage under the plan. Accordingly, Margaret
Henry’'s benefits were term nated on May 31, 2000. The plaintiffs
then filed this lawsuit, claimng that the term nation of
dependent parent eligibility deprived the plaintiffs of their due
process rights. The plaintiffs also claimthat the term nation
of benefits was not notivated by a legiti mte governnent al
interest, but rather, by the defendants’ bias, personal aninus,
parti sanship, bad faith, and political aninus.

The plaintiffs’ counsel, Charles A Ercole of Klehr
Harrison, previously worked as an associate at the |aw firm of
Mont gonery, MCracken, WAl ker & Rhoads, LLP (*Montgonery
McCracken”). Wiile at Montgonmery McCracken, M. Ercole
represented the Bridge Conm ssion from approxi mately Septenber of
1993 until March of 1996. In April of 1999, M. Ercole left

Mont gonmery McCracken and began practicing at Kl ehr Harrison.

1. Standard for a Motion to Disqualify




Federal courts have the inherent power to supervise the

conduct of attorneys practicing before them See In re Corn

Derivatives Antitrust Litig., 748 F.2d 157, 160 (3d Cr. 1984).

Accordingly, the United States District Court for the Eastern
District of Pennsylvania has adopted the Pennsylvani a Rul es of
Prof essi onal Conduct to govern attorneys appearing before it.

See E.D. Pa. Local R GCv. P. 83.6, Part 1V(B). One of the

met hods used to enforce these Rules is the disqualification of
counsel. Counsel may be disqualified if the Court determ nes, on
the facts of the particular case, that disqualification is an
appropriate neans of enforcing the applicable disciplinary rule,
given the ends that the disciplinary rule is designed to serve.

United States v. Mller, 624 F.2d 1198, 1201 (3d G r. 1980).

I n determ ni ng whether disqualification is appropriate,
the Court nust al so consider countervailing policies, such as
permtting a litigant to retain his chosen counsel and enabling
attorneys to practice wthout excessive restrictions. 1d. The

party seeking disqualification bears the burden of show ng that

the representation is inpermssible. Inre Rite Ald Corp. Sec.
Litig., 139 F. Supp. 2d 649, 656 (E.D. Pa. 2001). Any doubts

regardi ng the existence of a violation of an ethical rule should

be construed in favor of disqualification. See Int’l Bus. Mach.

Corp. v. Levin, 579 F.2d 271, 283 (3d Cir. 1978); Inre Rite Aid




Corp., 139 F. Supp. 2d at 656; Reading Anthracite Co. v. Lehigh

Coal & Navig. Co., 771 F. Supp. 113, 115 (E.D. Pa. 1991).

[11. Discussion

A. Rule 1.9(a) of the Rules of Professional Conduct

The defendants argue that M. Ercole has a conflict of
interest under Rule 1.9(a) of the Pennsylvania Rul es of
Pr of essi onal Conduct because he previously represented the Bridge
Commi ssi on when he worked at Montgonmery McCracken.? Rule 1.9(a)
provi des as foll ows:
A lawer who has formerly represented a client in a
matter shall not thereafter: (a) represent another
person in the sane or substantially related matter in
whi ch that person's interests are materially adverse to
the interests of the fornmer client unless the forner
client consents after a full disclosure of the
ci rcunst ances and consul tati on.
An analysis of a potential violation of Rule 1.9(a) focuses on
whet her the prior and present nmatters are substantially rel ated,
whet her the clients have materially adverse interests, and

whet her the clients consent after consultation. See U.S. v.

Moscony, 927 F.2d 742, 749 (3d Cr. 1991); Janes v. Teleflex,
Inc., 1999 W 98559, at *3 (E.D. Pa. Feb. 24, 1999). 1In this
case, the Bridge Comm ssion did not consent to M. Ercole’s

representation of the plaintiffs, and the plaintiffs concede that

2. The plaintiffs concede that if M. Ercole is disqualified to
represent them the conflict of interest is inputed to Klehr
Harrison under Rule 1.10 of the Pennsylvani a Rul es of

Prof essi onal Conduct. Pl. Resp. at 9.
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their interests are materially adverse to those of the Bridge
Conmi ssion. See McCartney Decl., D. Ex. 1, at Y 48-493% Pl.
Resp. at 9. The issue is whether M. Ercole’s forner
representation of the defendants is “substantially related” to
his current representation of the plaintiffs.

In determ ning the presence of a “substanti al
relationship,” a court should consider the follow ng three
factors: (1) the nature of the present |awsuit agai nst the forner
client; (2) the nature and scope of the prior representation at
i ssue; and (3) whether in the course of the prior representation,
the client m ght have disclosed to its attorney confidences which
could be relevant or possibly detrinental to the forner client in

the present action. See Brennan v. |ndependence Blue Cross, 949

F. Supp. 305, 308 (E.D. Pa. 1996); Comonwealth Ins. Co. V.

G aphix Hot Line, Inc., 808 F. Supp. 1200, 1204-05 (E. D. Pa.

1992); see also Borges v. Qur Lady of the Sea Corp., 935 F. 2d

436, 439-40 (1st Cr. 1991). The Court wll begin by discussing
the first factor, and then, as a matter of convenience, will turn

to the second and third factors and consi der themtogether.

1. Fact or 1: Nature of the Present Lawsuit

3. Exhibits attached to the defendants’ reply shall be referred
to as “D. Ex.,” followed by the exhibit nunber. Exhibits
attached to the McCartney Declaration, D. Ex. 1, shall be
referred to as “D. Ex. 1-,” followed by the exhibit letter.
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The plaintiffs have brought this case under 42 U S.C. 8§
1983, claimng that the Bridge Conm ssion’s term nation of
dependent parent coverage under its health insurance plan
deprived the plaintiffs of their due process rights under the
Fourteenth Amendnent to the United States Constitution. The
parties agree that the present |awsuit includes the follow ng
i ssues: a public enployee’s property interest in aspects of
enpl oynent and substantive due process; the ability of a public
enpl oyer to nmake enpl oynent deci si ons based upon enpl oyees’
political affiliations; the nodification by an enpl oyer of health
i nsurance coverage; the nodification by an enpl oyer of post-
retirenment health benefits; and choice of law. MCartney Decl.
D. Ex. 1, at | 25; Transcript of Hearing dated Apr. 12, 2001, at

7-8, 10-11, 13-14, 21.

2. Factors 2 & 3: Nature and Scope of the Prior
Representation & Potential Disclosure of
Confi dences

Factors two and three require the court to consider
both (a) the nature and scope of M. Ercole s prior

representation of the Bridge Conmm ssion and M. Parkin,* and (b)

4. 1t should be noted that the defendant M. Parkin was a nenber
of the Bridge Conm ssion during M. Ercole’s tenure as | abor
counsel. M. Ercole has admtted to working directly with M.
Parkin during that time. Tr. at 6-7. 1In addition, of the ten
menbers of the Bridge Comm ssion in April of 1999 (the date of
(continued...)



whet her in the scope of that representation, M. Ercole “m ght
have acquired” confidences fromthe Bridge Comm ssion that coul d

be relevant to issues in the present |awsuit. Oyster v. Bel

Asbestos M nes, 568 F. Supp. 80, 81 (E.D. Pa. 1983).

As general |abor counsel to the Bridge Conm ssion, M.
Ercol e represented the Comm ssion in connection with various
enpl oynent |aw matters, from sexual harassnent to w ongf ul
di scharge. MCartney Decl., D. Ex. 1, at 1Y 19, 39, 44; Tr. at
5. In particular, M. Ercole’ s work included the revision of the
Bri dge Conm ssion’s Enpl oyee’s Manual, general |egal advice on
enpl oynent | aw i ssues, representation in connection wth enpl oyee
di sputes, and attendance and participation at public neetings and
executive sessions.

The Court finds that the nature and scope of M.
Ercole’s prior relationship with the Bridge Comm ssion is
substantially related to the nature and scope of his present
relationship to the plaintiffs. The Court also finds that during
his representation of the Bridge Comm ssion, M. Ercole m ght
wel | have acquired confidences that could be relevant in the

i nst ant case.

a. Enpl oyee’ s Manual

(...continued)
the nodification at issue in this case), six had served during
M. Ercole’s tine. MCartney Decl., D. Ex. 1, at | 24.

v



In 1995, M. Ercole was involved in the review and
revi sion of the Bridge Comm ssion’s Enployee’s Manual. The
Enpl oyee’ s Manual represents the Commission’s policies on a w de
range of enploynent-related topics, such as hiring, conpensation
and benefits, and ethics. See 1996 Enpl oyee’s Manual, D. Ex. 1-
M

The revised Enpl oyee’s Manual becane effective on
January 1, 1996. MCartney Decl., D. Ex. 1, at T 35. A
conpari son between the January 1, 1996 version and the previous
version (which was effective starting in 1991) reveal s severa
changes in the Bridge Comm ssion’s policies that could affect
enpl oyees’ substantive rights. For exanple, the 1996 version’s
description of the Comm ssion’s health and |ife insurance program
was anended to include the follow ng statenent: “The Conm ssion
reserves the right to anend, nodify or term nate any of these
plans at any tinme by witten action of the Conm ssion. ”
See 1996 Enpl oyee’s Manual at 36, D. Ex. 1-M In addition, the
follow ng statenent fromthe 1991 version was renoved: “Many
ot her benefits established by the Comm ssion over the years w !l
al so be available to you and your dependents for the rest of your
life.” See 1991 Enpl oyee’s Manual at 24, D. Ex. 1-N.

These changes are likely to be relevant to this case.
A central issue will be whether the Bridge Conmm ssion had the

right, in 2000, to change the retirenent benefits that M. Henry



and his nother had been receiving since his retirenment in 1993.
The Bridge Comm ssion has said that it will rely on the revised

| anguage of the 1996 Manual —part of the | anguage drafted by M.
Ercole —to support its claimof right in revising the benefit
options available to M. Henry. See Tr. at 31-32.

M. Ercole argues that these revisions are not at issue
in the present case because: (a) M. Henry, in making his
decision to retire, relied on the 1991 Enpl oyee’s Manual, a
docunent in existence prior to any involvenent by M. Ercole;
and, (b) the Bridge Conm ssion nade their decision to change
avai l abl e retirement benefits in 2000, after M. Ercole and
Mont gonery McCracken had ceased representing the Conm ssion. See
Tr. at 38.

This argunent falls short in two respects. First, it
does not account for the fact that the | anguage allegedly relied
on by M. Henry was elimnated during the process of revising the
docunent under M. Ercole’s watch. Second, it fails to realize
that in supporting their decision to anend the benefits avail able
to retired enpl oyees in 2000, the Bridge Comm ssion will rely on
the nodified | anguage of the 1996 Manual that M. Ercol e hel ped
draft. M. Ercole’s work in revising the Enpl oyee’s Manual is,
therefore, substantially related to the present litigation.
Through that work, M. Ercole nay have been exposed to rel evant

confidential information regarding the Enpl oyee’ s Manual .



b. CGCeneral Leqgal Advice

During the course of his relationship with the Bridge
Comm ssion, M. Ercole provided |l egal advice on a variety of
enpl oynent | aw i ssues, fromal cohol and drug testing to
affirmative action. Tr. at 38; MCartney Decl., P. Ex. 1, at |
45 and D. Exs. 1-R & 1-U. On several occasions, M. Ercole
provi ded advice that is related to issues in this case.

In April of 1995, M. Ercole sent a four-page opinion
letter to the Bridge Comm ssion regarding two Suprene Court

deci sions, O evel and Board of Education v. Loudermll, 470 U.S.

532 (1985), and Rutan v. Republican Party of Illinois, 497 U.S.

62 (1992). In this letter, M. Ercole discussed the hol dings of

Rut an and Louderm |1, both of which concerned a public enployer’s

ability to make certain types of enploynent decisions. Rutan
applied to decisions based upon political affiliations;

Louderm || applied to decisions affecting an enpl oyee’s property

right in enploynment. Although M. Ercole s letter did not
coment on any specific practices of the Bridge Comm ssion, it
anal yzed the general application of these cases to the
defendants. MCartney Decl., D. Ex. 1, at 9T 26-28 and D. Ex. 1-
F, Tr. at 9, 11.

M. Ercole concedes that Rutan is inplicated in this

case, but maintains that Loudermll is not. Tr. at 7-11. He

argues that Louderm || involved property rights in enploynent,
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while this case involves property rights in post-retirenent
benefits. Despite this distinction, the Court finds that M.

Ercol e’ s discussion of Louderm |l with the Bridge Comm ssion

presents cause for concern. Loudermll involved the ability of a

public enployer to take actions that woul d deprive an enpl oyee of
a property interest; this issue may be before the Court in the
present case. Thus, the 1995 opinion |letter denonstrates that

i ssues present in this case are related to issues that were

di scussed between M. Ercole and the Bridge Conm ssion.

C. Empl oyee Di sputes

M. Ercole represented the Bridge Conm ssion in a
nunber of disputes with individual enployees. One of these
di sputes involved a retired enpl oyee who, like the plaintiffs in
this case, asserted a claimfor post-retirenent health benefits.
McCartney Decl., D. Ex. 1, at § 33 and D. Ex. 1-K  Although the
extent of M. Ercole s participation in that case is unknown, it
is clear that he was involved at | east to the extent of receiving
confidential comunications fromthe Bridge Conm ssion and
attending at | east one neeting where the retiree’s clai mwas
di scussed. See Tr. at 18-20.

M. Ercole also represented the Bridge Commi ssion in a
lawsuit filed by a fornmer enpl oyee who cl ainmed that his due
process rights were violated when he was wongfully di scharged.

Kroesen v. Del. R ver Joint Toll Bridge Commin, Cv. No. 95-CV-
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2628 (D.N.J. 1995). The Kroesen plaintiff, like M. Henry,
clainmed that the Bridge Comm ssion had breached an enpl oynent
contract arising out of the Enpl oyee’s Manual, which M. Ercole
woul d later help revise. MCartney Decl., D. Ex. 1, at § 39 and
D. Ex. 1-O In defending the Kroesen |lawsuit, M. Ercole would
have had to fornmulate a strategy with the Bridge Conm ssion with
respect to whether the Enployee’s Manual constitutes a contract.
The present case would require M. Ercole to fornulate a strategy
opposi ng the Bridge Conm ssion on the very issue that he once
defended. It is likely that during the course of this |awsuit,
M. Ercole received confidences that could be used to the

detrinment of the Bridge Comm ssion in this case.

d. At t endance at Meeti ngs

As general |abor counsel for the Bridge Conmm ssion, M.
Ercol e attended and participated in the Bridge Comm ssion’s
mont hly neetings. These neetings addressed topics such as
personnel, |abor and enpl oynent, finances, funding, projects,
equi pnent, insurance, public relations, training and safety, and
prof essional services. MCartney Decl., D. Ex. 1, at § 6. They
consisted of a public portion and an executive session which was
closed to the public. MCartney Decl., D. Ex. 1, at § 7. The
Bri dge Conmi ssion often addressed confidential topics in the
executive sessions, such as litigation strategy, negotiations,

and ot her personnel and enploynent-rel ated i ssues. Because the

12



executive sessions were closed to the public, the nenbers of the
Bri dge Comm ssion were freer to discuss their philosophies, their
concerns regarding litigation strategy, any settlenent issues,
and ot her enpl oyee-related i ssues. MCartney Decl., D. Ex. 1, at
1 10; Tr. at 4.

M. Ercole attended al nost all of the Bridge
Commi ssion’s nonthly neetings from Decenber of 1994 to January of
1996. McCartney Decl., D. Ex. 1, at | 21; see, e.q., Mnutes of
nmeeting dated 3/28/95 at 2, D. Ex. 1-J; Mnutes of neeting dated
8/29/95 at 2, D. Ex. 1-E. Many of these neetings addressed
issues that are related to this case. For exanple, one of the
nmeetings attended by M. Ercole resulted in a change to the
formul a used for determning post-retirenment health benefits. At
anot her, the Bridge Conm ssion discussed certain revisions to the
Enpl oyee’s Manual. At these neetings, M. Ercole al so discussed
the status of litigation and other enploynent-related matters
with the Bridge Conm ssion, and was instructed at tinmes whether
and when to settle litigation. See MCartney Decl., D. Ex. 1, at
1 31 and D. Exs. 1-1 & 1-J at 3-4.

Particularly troubling to the Court is the fact that
M. Henry pleads in his conplaint that the benefits option
changes i npl emented by the Bridge Conmi ssion in 2000 were
noti vated by “bias, personal aninus, political affiliation, bad

faith and other inproper notives. . . .” Conplaint at  52. The
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broad nature of the work done for the Bridge Conm ssion by M.
Ercol e suggests that confidences related to the rel evant nental
states of the Conm ssion were communicated to M. Ercole in his
role as attorney for the Comm ssion. This seens particularly
true with respect to the claimthat the benefits options were
changed to target M. Henry because of “M. Henry’'s political
affiliation as a Denocrat.” See Conplaint at § 53. It is
uncontroverted that M. Ercol e advised the Bridge Comm ssion on
the Suprenme Court’s Rutan opinion dealing with an enpl oyer’s
right to target an enployee for his/her political affiliation —
an issue central to the plaintiffs’ conplaint. See Tr. at 10-11.
Because his prior and present representations of the
parties are substantially related, the Court concludes that M.
Ercole’s representation of the plaintiffs is in violation of Rule

1.9(a) of the Rules of Professional Conduct.

B. Bal ance of Interests

A finding that counsel is in violation of the Rules of
Pr of essi onal Conduct does not result in automatic
di squalification. The Court nust first determ ne whether
di squalification will serve the purposes of Rule 1.9, such as the
Bridge Comm ssion’s interest in attorney loyalty and the Court’s
interest in protecting the integrity of the proceedi ngs and
mai nt ai ni ng public confidence in the judicial system These

i nterests nust be wei ghed agai nst countervailing policies, such

14



as the plaintiffs’ interest in retaining their chosen counsel,
the risk of prejudice to the plaintiffs, and the public’'s
interest in permtting attorneys to practice w thout excessive

restrictions. See Inre Corn Derivatives, 748 F.2d at 162;

Mller, 624 F.2d at 1201.

The Court concludes that disqualification will serve
the purposes of Rule 1.9. M. Ercole was publicly identified as
the Bridge Commi ssion’s |abor counsel, both in the Conm ssion’s
monthly nmeetings and in litigation. To permit himto represent
the plaintiffs against his fornmer client in a matter so rel ated
to the prior representation would underm ne the reputation of
attorneys for loyalty and confidentiality to their clients.

The Bridge Commission’s interest in attorney loyalty
also calls for M. Ercole’s disqualification. This case does not
i nvol ve a personal injury claimor other such matter unrelated to
M. Ercole s prior relationship with the Bridge Conm ssi on.

Rat her, this case involves enploynent relations, which was the
subject of M. Ercole’ s fornmer representati on of the Bridge

Commi ssion. In addition, many of the sane issues that arose
while M. Ercole represented the Bridge Comm ssion are present in
this case.

The countervailing factors do not outwei gh these
important interests. No pretrial schedul e has been set, no

di scovery has been conducted, no dispositive notions have been
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filed, and no arbitration has been schedul ed. The Court wll
allow the plaintiffs sufficient tine to retain repl acenent
counsel, and the plaintiffs’ current counsel wll be permtted to
assist in the process of finding and transferring representation
to replacenent counsel. Thus, the risk of prejudice to the
plaintiffs at this early stage in the proceedings is not so great
as to outweigh the interests that favor disqualification.

Finally, while a party’s right to counsel of its choice
is inportant, as is the interest in permtting attorneys to
practice w thout excessive restrictions, such considerations nust
yield to the ethical considerations that bear upon the integrity

of the judicial process. See Brennan, 949 F. Supp. at 310. The

Court concludes that the bal ance of factors weighs in favor of

disqualification of M. Ercole in this case.

An appropriate O der foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
THOVAS HENRY, et al. : CIVIL ACTI ON
V. :

DELAWARE RI VER JO NT :
TOLL BRI DGE COW SSI ON, et al. : NO 00- 6415

ORDER

AND NOW this 24" day of August, 2001, upon
consi deration of Defendants’ Mdtion to Disqualify Plaintiffs’
Counsel (Docket # 6), and all responses thereto, and after oral
argunent, it is hereby ORDERED that the notion is GRANTED for the
reasons given in the Menorandum of today’ s date.

| T 1S FURTHER ORDERED that this case is STAYED until
Septenber 30, 2001 to allow Plaintiffs tine to obtain replacenent
counsel and to allow repl acenent counsel to enter an appearance.
Present counsel for Plaintiffs may remain counsel of record in
this lawsuit until such tine as replacenent counsel is retained,
may assist Plaintiffs in the process of retaining replacenent
counsel, and may assist the replacenent counsel in the transfer

of representation of the Plaintiffs in this case.

BY THE COURT:

MARY A. McLAUGHLIN, J
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